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Re: Ex Parte Notice, Establishment ofRules and Policies for  the Digital Audio Radio 
Satellite Service in the 1210-2360 MHz Frequency Band, IB Docket No. 95-91, 
GEN Docket No. 90-357, RM-8610; WCS License Renewal Applications of NW 
Spectrum Co. and WCS Wireless License Subsidiary, LLC, ULS Files Nos. 
0003001466,0003001467,0003001468,0003001469,0003001470,0003001471, 
0003001472,0003001473,0003001474,0003001475,0003001476,000300l477, 
0003001478,0003001479,0003001448,0003001449,0003001450,0003001451, 
0003001452,0003001453,00030014~4,000300145S,000300l4~6,00030014S7, 
00030014~8,0003001459,0003001460,0003001461,0003001462, and 
0003001463 

Dear Ms. Dortch: 

I am writing on behalf of Green Flag Wireless, LLC, an applicant for certain WCS 
licenses, some of which are mutually exclusive with the applications of NW Spectrum Co. and 
WCS Wireless License Subsidiary, LLC (collectively, "NextWave"). NextWave's attorneys 
recently filed an exparte notification indicating that its representatives had met with the 
Commission's staff (1) to urge adoption of technical rules that will permit coexistence of WCS 
spectrum with SDARS spectrum, and (2) to urge the grant of pending WCS renewal applications, 
including NextWave's. 

Green Flag has no objection to the first presentation by NextWave since Green Flag also 
supports a practical technical solution to SDARSNCS coexistence, and such a solution does not 
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go the grant or denial of any particular application. However, we take strong exception to 
NextWave advocating the grant of its own applications which are mutually exclusive with ours. 
Such a presentation in the absence of Green Flag was plainly prohibited by Section 1.1208 of the 
Commission’s rules. Once mutually exclusive applications are filed, the proceeding necessarily 
becomes a restricted one in which exparte contacts going to the grant or denial of the competing 
applications are strictly forbidden. Here NextWave unquestionably knew that there were 
competing applications since it has been engaged in an exchange of pleadings with Snapline 
Communications, Inc., another applicant for the WCS channels presently licensed to NextWave. 
See attachment. 

Green Flag is deeply troubled that discussions urging favorable action on NextWave’s 
applications have occurred, to Green Flag’s detriment, in violation of the rules. We are 
particularly concerned that NextWave has been advocating that the Commission take a position 
with respect to the availability of a renewal expectancy - one of the key issues to be decided in 
the comparative proceeding - without any opportunity for input from its competing applicants. 
Because they taint the very integrity of an agency’s decision-making process, violations of the ex 
parte rules are viewed with extreme disfavor by the courts. See, for example, Sungumon Valley 
Television Corp. v. Unitedstates, 269 F.2d 221, 18 R.R. 2109 (D.C. Cir. 1959): “Agency action 
that substantially and prejudicially violates the agency’s rules cannot stand.” Jacksonville 
Broadcasting Corp v. FCC, 348 F.2d 75 (D.C. Cir. 1965): “The public interest cannot be 
reconciled with leaving in effect grants which . . . were in significant part the result of extra- 
judicial representations and influences.” Indeed, so gravely are exparte violations viewed that 
the Commission’s own rules provide that “a party who has violated or caused the violation of 
any provision of this subpart may be required to show cause why his or her claim or interest in 
the proceeding should not be dismissed, denied, disregarded or otherwise adversely affected.” 
47 C.F.R. 1.1216. 

We therefore request that NextWave be directed to provide the undersigned (and any 
other MX applicant) with a detailed account of its presentation on September 5,2007 (or any 
other date) regarding its own applications or those of its competitors, including any documents 
given or shown to the staff on this or any other occasion. Green Flag further requests that it be 
advised of any other meetings scheduled with NextWave (or other WCS renewal applicants) 
regarding these applications so that it can have an opportunity to fairly present its views on the 
matters discussed. Finally, Green Flag urges the Commission to move toward a prompt 
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resolution of the mutual exchsivity of these applications by commencement of an appropriate 
comparative proceeding. 

Respectfully submitted, 

Donald J. E d s  
Counsel for Green Flag Wireless, LLC 

DJE:deb 

cc: Cathy Massey 
Roger Noel 
Kathy Hams 
Fred Campbell 
Jennifer L. Richter, Esq. 
Stephen Roberts (Snapline Communications) 
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Re: o l n t  of WCS License Renewal Applications 
NWSpechum Co. and WCS Widess License Subsidiary, LLC 
File Nos. 0003001466,0003001467,0003001468,0003001469,0003001470, 
0003001471, 0003001472,0003001473,0003001474,0003001475,0003001476, 
0003001477,0003001478,0003001479,0003001448,0003001449,0003001450, 
0003001451,0003001452,0003001453,0003001454,0003001455,0003001456, 
0003001457,0003001458,0003001459,0003001460,0003001461,0003001462, and 
0003001463 

Dear. Ms. Donch: 

On July27.2007, Snapline Gmmunications, LLC ("Snapline") filed a letter ("Snapline Letter") 
urging, in the alternative, that the Commission either grant its "competitive applications" for 
NextWave's W G  specu~n,' or hold a comparative hearing to evaluate NextWave's renewal 
applications against Snaphe's f i s ?  In the instant letter NextWave briefly responds to several 
nraterial misstatements in die Snapline Lerrer and reiterates its request that the Conmission act 
quicklyto grant NextWave's WCS license renewal applicarions. 

Fmt. and most importantly, Snapline has not filed anyvalid applications for NextWave's spectrum. 
The Commission dismissed the applications that Snapline initially filed for failure to follow proper 
procedures.' Snapline did not, as the commission's rules require, timely refile applications for 

I Snapline Lettcr. July27.2C07. page 1. 

2 LL, page 2. 

3 S~G c&, FCX No& of Dismissal d a d  Jdy3,2007, dismissing Fik No. 3061304, stating: "Your application 
is dfinisred for failure LO complywilh section 1.913(d)(4) of the GmmLsion's ruks, which dtecrr that ym]YluaUyfiied 
appppliciuions that do noc require fees must be addressed and sent to Feded Communications Commission. 1270 
FaLfeld Rod.  Gcttyshg. Pcnnsylvania 173257245,'" 7 h c  applicuions M-re dcfcctivc in a number of respects 
bqmd thc specific reasons cited by the Commission in rhe denial kae~. 

1 
W a s h * n g l o n  D C  1 N o r l h e r n  VirOinia I New Jersey I New Yorl:  I D a l l a s  1 Ocnver  1 Anchorage I D o h a .  Q a t a r  
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NextWave's specuum duringthe 30-day public w6ce period appkabk to NexWave's m e d  
applications.' In view of Snaphe's failure to file d i d  or timdyappficarions, Snapline k neither 
entitled to grant of its "competing applications," nor entitled to a comparative hearing. There are no 
Snapline applications to process. 

Second, Snapline a sem that it filed for WCS licenses that "were" licensed to NextWave? 'This 
missratement must be corrected NextWave "is" the licensee of all 30 of its WCS licenses. The 
Commission's rules make ckarthat while r e n d  applications are pending, the licensee remains 
authorized for irs S ~ ~ C ~ N I I L ~  The spec tm chat is licensed to NextWave is not vacant and is not 
available for application by Snaphe.' 

l%d, Snapline a%lff thar NextWave is not able to prove &at it is entitled to a renewal expecrancy 
for in WC5 licenses because only "holders who have timlyconsuucted their licenses would have an 
expectancyof renewal."' ?his position is firmly8 odds with the content of the CommissionS 
W a i W W ?  In that decision, the Commission concluded that it was in the public interest to grant 
WCS kensees an extension of the substantial service deadline to facilitate deployment of new 
rechnologies now in the final stages of development.." Impomdy, the cammission concluded &at 
"the public interest would be &served bycomplling WCS licensees to devote their resources to the 

'Sa: 47 (FR §1934(a), (0. Alter h e  Commission &&res an applicauon "vithout prejudice" the 
Gmmirsion 'mayrcep lrom Ihc applicant yrorher applicatiin for the same pyrpose at a later t i i ,  provided thar rhe 
application is otherwire t;nely? Undmclyapplications mwt be &&sed. ("We will automaticallydismiss any 
app,lindon tha~ is defective because the applicant failed IO sign the appkation, failed IO pay the r c q d  fil;lg fee, or 
fded outside the applicable f h g  aindow. These defecrr arc fanl to rhe consideration of the application-" BieaniJ 
RcguhroryRek--Amendment of Pam 1.1,13.22,24,26,27,80 87,W, 95,97, and 101 of the CommLsion's Rdcs 
IO Faciliurc the Devebpment and Use of the Universal Licensing Sptem in the Wmless lelecommuniwions Services. 
R t p r d O &  13FCCRcd21027,ZlO68190(1998). 

5 S ~ p k  Leuer. page 1. 

47 (FR s 1.6Z(a)(l). "Whcrc there L pending beforc the CDmmisSion at the time of e x p k w n  of license any 
proper and k l y  application for m d  of licenre . . .such licnue shall continuc in effect without funher action by the 
Commission umil nsh time ; ~ f  the Gmmission shd make a rid determination with respect to the rcmd 
appliuuon." 

' 47 CFR § 1.934(a). ThL nJe pmvides that an application maybe dismissed 'if Ihe requested spmrum is not 
available." NextWave has been gnnted an extemion to satisfythe substantial service requircnxnts for its WCS 
spectrum until JdyZI. 2010. Unless a d  until NextWave's licenses an rcvoked for failure to complywith Cmnmission 
&, or NextWave i& to meet iw subsmtd  service requirements and. thereforr, no longer holds ilc w(s Licenses, the 
specuum is not available. 

SSnaphe h c r ,  page 1. 

Consolidated Reques~ of the WCS G d r i o n  for LLnited Waiver of Consuuction Deadline for 132 WCS 
Licenses, clrb: 21 FCCRcd 14134 (ZOOS) (" W & W )  

1: rd a 141404 I, 71 11-13. 

2 
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c o ~ o n  of mpgap, legacy systems mcdyro meet the Jdy 21,2007 ConsuuCrion headhe 
d e r  than consumer demand"" As a result of this action, the deadline for NextWave ro 
demomuate substa~~tii service &ig its WCS spetuum is July21,2010; NextWave has not failed 
LO meet any required construction deadline. It aould violate every notion of fairness and due 
pmcess for the Commission to grant WCS licensees, such as NextWave, an extension of the 
consuuction / substantial service deadline with one hand, and then rake the licenses awaywith the 
other hand for failure to meet a supplanted and ndonger-applicable construction deadline.u 

In short, if WCS licensees' renewal expectancyis to be based upon meeting the substantial service 
standad which the Commission aLeadyhas determined is not reasonably achievable at rhir t i e ,  
then that assessment must be made &the licensees have made their substantial service showings in 
accordance with the F C s  rules." Given that Snapline concedes that 'WCS license holders who 
have timelyconsmcred their licenses would have an expecrancy of renewal,"" it must also concede 
that irs claim regarding NextWave's renewal expectancyare frivolous, since NextWave s d l  has 
thne  years to titnelyconstruct its 2.3 GHz WCS licenses. Ultimately, however, there is no reason to 
delay renewal of the WCS licenses on grounds that licensees have not yet met their substantiil 
service obligations because the simple fact t that these licenses wiU automaticallyterminate in the 
event such obligations am not met by the applicable deadline of July21,2010 (affording all other 
parties an oppormnityto apply for such cancelled licenses)." 

Furthermore. NextWave has held the authorizations for the WCS licenses for merely2 years. 
During that tiie, it has complied with all FCC d e s  and regulations regarding the licenses, is in 

I1 I d  at 14141.1 12. 

12 Ihc Gmmissiin mut nore that there JR no procedures for f i  competing appliclrions for WCS 
spectrum If there =re such &s. and if t h ~  ruGr f o h d  thc Pan 22 d e s  &g cornpannvc hearings, rhcn 
NextWave would not be obligated to f& its r r d  expecycyshowing until 60 d a ~  after an FCCPublic Nofie 
announcing that the renewal application and mmpering rpphcations were accepted lor f i .  47 CFR S 22.935(a). 

'3 Snapline assens rbu the C o d i n  &lid to condition the r e n d  extension ' p r r d l y  ... [to} 
enrurc that WCS liccnrccs were worldng diligedy to bringscrvice IO thc public ... " S n a p h  Lener, page 3. Them is 
no question tha the Commission hops  IO see de loymncof advanced services in the 2 3  GI& band, using 
technologies rhu ate only just now being f i f o r  kcupomion into equiprrrnt tba should becomc commcrciab 
adable  in &e near future. Indeed, the Commission expressly rejected the nodon of deploying kgacysystems. 
Hoaeva, Y the CommLrion hc l f  explained. the mason it declined to condiiion the renewal extension WJS simply 
because thne wrc M renewal applications pnding before i at the rtne it gnnted die a m i o n  - nor. as rhc 
Commission funhcre.xplaimd, could &err be, since thu dace was more than 90 da)n prior to the q i r a t i o n  dare of thc 
subpet licenses. Se W&Onle*a 14141,l I5 (&47 CFR 
p m p m h e  r ened  requcstr mu!d be prrmature." Id In any event, &re would be no p'upose in adopting such a 
condition bccause, a the Gmmissiin observed in the W & W ,  lkenscs that are not ~ ~ n s t ~ c r e d  in accordance nirh 
the subruntid service quimnenu by& apphbkdndline - which, as a 4 of rhc W&Ckk is JulyZ1,2010 
for NextWave's 23 G € h  Uccnres - auromuiea l ly te~nau  by opention of the FCCs rules. Se47 CF.R §$1.946(c), 
1955(a)(2).and 27.14(a). 

1.949(a)). As the Conunisrion concluded. -a ruling 011 

" Snapline Letter, page 1. 

1 s S ~ 4 7  CFR. $§ 1.946(c), 1.955(a)(2).).md 27.14(a). 

3 I 



goor\smdurg as a icmee, and a a ~  granted an extensjon untilj~ly21,2010 to demonrvare 
substantial service using its WCS licenses. Conmy to Snapline's assenions, NextWave has not held 
the licenses for years ''bidmg" i ts time w a i e  for prices to rise. In the shon period of rinse 
NextWave ha$ owned the licenses, it has worked ddigently as pan of the WCS Coalition to a d k s s  
the void in fiial technical rules for WCS and SDAR5 that necessitated extension of the subsrantial 
service deadline contained in the W & W .  NextWave also has devoted substantial resources, 
and is employing hundreds of engineem to develop semiconductors, chipsets and technologythat 
will & it posshle to use WCS spectrum for advanced \x"IMAx services, as the Commission 
envisioned in W & W ,  afterthe Commission adopts f i i  technical rules for the specmun 
NextWave has bezn working m u d  and dl be ttialing "pre-WMAX" solutions over its WCE 
spectrum in Las Vcgas, Nevada in the third and Iourth quaner of 2007. NextWave is not "biding" 
its rime, but rather is eagerly pursuing all avenues to make use of the spectrum in which it has 
invested heavily. 

Fcunh, Snapline's "informal objections," which remain associated in ULS with NextWave's renewal 
applications, should be purged from the sjmm Snapline admits that it never intended to file 
informal objections. It states, simply, that it did not have any other f h g  option for uploading its 
defective applications into US.'' Given &at Snaphe never intended to file informal objections, 
and in view of the fact that its "infoml objections" are actually applications that wee dismissed by 
the Commission on July 3,2007, there L no valid reason for ULS to continue to contain the 
"informal objections." NextWave respectfully~quesa that the staff address this matter without 
delay. 

Finally, it is telling that Snaphe does not dispute that it has a history of ratgeting NextWave with 
filings at the Commission, and it admits that it has not filed 'competing applications" against any 
WCS licensee but NextWave. Snaphe also never disputes that the purpose of its filings against 
NextWave are to delay and obsuuct NextWave's business. Contrary to Snaplines asselrions, its 
applications do m"&e real issues that the Commission must decide as to expectancy of 
renewal."" All issues relevant to completion of construction requirements, which Snapline alleges is 
essential to rhe question of renewal expectancy and is the crux of Snapline's filings, were addressed 
by the Commission in the Wairp, W. In view of all the foregoing, Snapline's f i b  are 
unquestionably& pleadings or strike applications, and this mattershodd be taken up byrhe 
Commission's Enforcement Bwau. 

'b Snapline Lettcr, page I, ' the Snaplinc filings am applications that compete with NewWave's reneanl 
applications ;urd not me= informal objections." See Snapline Luer, page 2, Snapline merelychose the "nionikr" of 
'infannal objectwn" because ULS does  no^ have a dcsiiaLion for compting applications. No b f o d  objections 
WR filed again% NextWave's renewal applications and rhus no infomal objections shod be msociated with 
Nexr\ylvc's renewal appkations. 

'7 Smpline h e r ,  page 4. 
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For all of the foqoing ~asons, and f o r d  the nasons set fonh in NextWave’s letter of Jdy 18, 
2007 (auachedbereu, asE2d-1~ A), the COmmkion shodd hpse of abSnaQhe f i g s  RhtdtO 
NexcWave’s Wa spectnun. NextWave’s renewalapplications should be granted witbout dehyso 
that important WCS workcan continue and the Gmmission’s build-out expectations for NextWave 
can be realized 

Resoectfullv submitted, 

p u n s e l  to NextWave Wmless Inc. 

5 
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Ms. Marlene Dortch 
SeCIttAly 
Fedetal Communications Commission 
445 12” Street, S.W. 
Washington, DC 20554 

Re: Grant of WCS License Renewal Applications 
WSpec t ium Co. and WCS Winiek License Subsidiary, LLC 
File Nos. 0003001466,0003001467,0003001468,0003001469,0003001470,0003001471. 
0003001472,0003001473,0003001474,0003001475,000300 1476,0003001477, 
0003001478,0003001479,0003001448,0003001449,0003001450,0003001451, 
0003001452,0003001453,0003001454,0003CO1455,0003001456,0003001457, 
0003001458,0003001459,0003001460,0003001461,0003001462, and 0003001463 

Dear Ms. Donch: 

NWSpectrurn 6. (“NW”) and WCS Wmless License Subsidiily, LLC(‘WcSw”), each 
WCS licensees and wholty-owned direct  subsidiaries of NextWave Wreless Inc. (collectively 
referred to herein as “NextWave”), bytheir counsel, hereby request expeditious grant of the 
above-referenced WCS license renewal applications (“Renewal Applications”). 

The Renewal Applications were filed on April 23,2007, and were accepted for fili.g on 
May 2,2007. No petitions to denywe= filed against any of the Renewal Applications d u h g  the 
&my (30) day public notice period, which expkd on June 1,2007. The Communications An of 
1934. as amended (“the Ad).  dLeca the Commission to grant an application if there are no 
subsranrid and mated  questions of fact and if grant of the application would be consistent wih the 
public inrenn’ The NextWave Renewal Applications satisfy both of these rcquirements. 

“he GmmisSin nxenrly determined in a W& W r h a t  it is in the pubk interest to 
gran~ NextWave, as well as all other WCS licensees, a three-premnsion of time, to Jdy21,2010, 

I ‘If the GnlmLsion fmds on the basis of the appliurion, the pleadings tiid, or other maren which it may 
officidlynotice &at thee a n  no substantial and d quarionr of fact and that a gnnr of the application wuld 
be consistent aid, subsmion (a) . . ., it a m a h  the MI, deny the petition. and issue 3 concire sutemnent of the 
ICI~ON for denying the petition, which smtemcnt shdfdspox of all substantial kues raked by the petition.” 47 
m.c PW4Q ( C W b  w. 

Washinpion DC I Norlhern Wdtg&nie 1 New J e r s e y  I New York I D a l l a s  1 D o n v c r  I Anchorage  I Doha .  O a r a r  



fo C o r n  w(s sradons id&nwmte sUbstantial&~e.~ Given the content of rhe W& 
W, and given the Gmmission’s build-outexpemtions forNexiWave and all WCS licensees for 
2010, thcre should be no question that it as0 is in the public interest to grant the Renewal 
Appl;ca;onr so that important WCS devehpmru work can continue and subsrandal service can be 
dernonsuated by2010. WCS licensees, inc* NexcWave, whose licenses a~ in full fone and 
effect, who a~ in good standing with the Cimmiss;On, who dmly filed thci License renewal 
applications, and who have been ganvd an extension of cirne to satisfy s u b d  service pmuant 
to the W & W ,  have every l e g i i t e  expec&n of license renewal and should not be subject to 
competing apphcarions at this critical juncture. Moreover, as to Nextwave’s Renewal Applications 
in puticular, and as described in more detail below, no party nised any substantial and nriterial 
questions of fact about the Renewal Applicadons, inchdug Snapline Communications, LLC &h 
could justify delaying or denying gran~ 

I Snadine’s Fist Atte rnDtt0 File Comoctiw&a lications, 

As Gnunission staff is aware, Snapline Communiclrions, LLC (“Snaphe”) apparently 
filed 30 “competii applications” against the NextWave Renewal Applications on May31,2007 
and June 1.2007.‘ ?he applications seek use of WCS specttum that is exclusively licensed to 
NextWave and for which NextWave has until July21,2010 to prove substanrial service. Snapline 
did not file pelitions to deny against the Renewal Applications during the 30-day notice period. 
Instead, it filed ucompeting applications” which also were uploaded into the FC@s Universal 
Licensing System (TLS”) as ‘informal objections” to the Renewal Applications. 

Snapline’s first set of competing applications were filed at the end of the 30ctaypublic 
notice period for rhe Renewal Apptications which closed on June 1,2007.’ The Gmmission 
formally dismissed the Snaphe applications as defective and out of compliance with FCC d e s ?  
Although ic is moot now, the Snapline competing applications were defective in a number of 
respects beyond the reasons cited by rhe Commission, including Snapline’s failure to serve 
NextWave, the c m n t  licensee, wirh copies of either the “competing applications” or the 
‘ iufod  objections.”‘ A chart aligning NextWave’s WCS licenses, NextWave’s Renewal 

~cOadWRqwt&kWS G&in /&LWW&~Gmmim ’ DsrBirr/b 132 W 3  L h s ,  C&Y, 2 1 Fm 
kd 14134 (ZOOS) (krcinalicr,” W k W ) .  

’ NextWave hu neverseen dme-srunped copies of the applicauom. ’Ihe pmise f i g  date is unclear. 

‘ 13rtliNcah: Rrpon Na 31 19 (May2.2007). 

5 Se e& F ~ N O t i c e  of Dnmirsal datcd July3, M07,dkmhtig File No. 3061304. stating: ‘Your application is 
dismissed for failurc co complyvirh &n 1.913(d)(4) of the Gnnmissiin’s &a. whiih d ~ m s  ha I m b d y  
filed appliations chat do not quirt fees must be ;IddrEncd and sent to Federal Communications Commkzion, 1270 
Fairfield Road, %burg, Pennsyivania 17325-7245.m 

, 

S~pl ine  sent NuaWavc a kucr referencing comperine applications that were lied, bur did mi provide service of 
the applications IO NextWave. SnaplLr akodid DOC provide NextWave with service of s he ‘infomvJ objections.” 
’Ihc An ud rhe Commission’s rula require a pnrryrruldng f i  agaimt an application IO serve rhc apppplicun wirh 
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Applifations and Snapline's competing applitations u attached hereto as E f i k  1. Copies of the 
G e i m n  \men dismisSi the Snaphe competing apph&om are attached bereto as Erhibit 
2. 

In view of Snapline's prior f h g s  agabt the NextWave Renewal Applications, and given 
Snapline's failure to serve NextWave, NextWave diligenclychecks ULS each day for Snapline- 
dated filines aeainst NextWave. On or about Tulv 11.2007. NextWave noted that new Snaoline 
competing ~ppkauons with a date-stamp of Jdyi, 2007 a p h d  in ULS. NextWave primed all 
Snaphe applications it could find as of that date, but the applications no longer reside in ULS 
and heir fate is unclear. 

Given that the 30-day public notice period for NextWave's Renewal Applicanons closed 
on June 1,2007, if the Commission has not alreadydismissed the second group of Snaphe 
competing applications as untimely filed, then it should do so immediately.' Snapline's 
applications also should be dismissed because they are, once again, defective, incomplete and 
;laccutate: and S~pl ine  failed to serve NextWave, the c m n t  license holder, with copies of the 

copies of k c  filings. Snapline did not serve a copy of irs filings on NcxtWave or its counsel nor did it q u e s t  a 
waiver of &e Commission's service &. 47 US.C ~~(d)(l)("?hc petitiowrshall serve a copyof such petition on 
the applicanL") md 47 CFR §1939(c)("A petitioner shall servc a copy of its petition to deny on the applicant and 
on all other internled pan.& p u m r  to 51.47."). Smion 1.47 iJS0 r e q k  service of counsel. NextWave's 
counsel was not served wirh anyof the Snapline filing$. 47 CF.R 51.47. 

'The second group of Snapline competing appkariom, at k t  the appli&ons NexrWave could locate and print, 
do nm appcar to contain competiug appkarions for "xlave's BBlock WCS licences in Exton (KLN6200) and 
MJanUkrc (KNLFS206). 

S&n 1.934 of the Commission's Nks pmyida rhat dtcr the Conmimion dismirscs .VI application 'airhout 
prejudice" the G n ~ i n  'apyxcep Imm the applicant another application fot the sante purpose at a l aw time, 
pmvidcd that the application is athe& timely." 47 CFA 91.934Q. I n  thL CYC, Snapline's second attempt PI 
f i  c"pt ing  applications for NextWave's WCS speamm w untimely and rhe applications must be dismisxd. 
47 m.R. §1.934@ 

Section 1.923 of the Cammission's rules re ULa appkams to indudc in heir applifalion '% information 
rqueRed on the applicable form ad any ad%ionaI information r q k d  bythe d e s  in thL chapter and any rules 
penainiug to the spec& service for &h the appk6on is filed." 47 CFR 51.923. Snapline's second set of 
appktions for NextWavc's w(3 specuum should be dLmLsed for failw 10 comply wid1 his de. Section 1.934 
of the rules provider r h u  rhc GmmLsion maydismirs appliearions that an "found to be defective." 47 CFR 
91.934. Snaplinc's applications are both incompkre and inaccunte. Snaplinc answered d f i i v e l y t h a t  its 
applications involve fnqucncia or pvrmeun chp arc grandfathcd approved by aniver, or integrated with an 

10 Ilea the GmmLrion &a ihe rpplkuion 'myindude vchnical &a which is ourride &e limiu of rhe existing 
&' which has becn g n n & & c d  or a+ duough a waiver. 7hc Aver request also fa& to e x p h  why 
'the faas swmmdmg &e subjea application is [sic] &que awl unusual" More than a statement char the f a d  
ckummnces of a s k ~ o n  ue unique ud u n d  t required under thc comnlission's rules in order for a request 
for ankrto be gnnied. 47 CFR 51.925(b)(2) ("&quem for wker  must conrain a coniplctc explanation as to 
whythewaiverkd&d."); WAl7&&uF.CC418F2d 1153.1157(D.CG. 1969)C[Alnapphtfora  

station, but omit any hrnhcr de&, rrndering the applications incompku. The purpose of rhL question iF 
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'competing applications."'o Finally, Snapline's applications should be dismissed because the 
spenrum it seek is exc\usive\yLcensed to -Wave, who has complied with a) b h i o n  
tules with respect to its speca~m, and has uncdjuty~~, 2010 to make its substantiat sewice 
demonstration for its W(s spectrum" 

Snauline's I n f o m m l ~  

As noted earlier, the first roundof Soapline competing applications were pmpedy 
dismissed by the Commission effective Jdy2,2007. However, these same filings continue to 
appear in ULS as "informal objections" to NextWave's Renewal Applications. In view of their 
formal dismissal by the Gmmission, these filings can no longer be considered "compering 
applicarions." ?he filings also should be dismissed as 'informal objections" to the Renewal 
Applications because they do not met the resU;ements of informal objections as set forth in 
Section 1.41 of the Commission's rules.u Even assuming, e that the Commission could 
consider h e  dismissed applifadons as info& objectiohs, such filings should be dismissed and 
the NextWave Renewal Applications should be granred because the Snapline fw do not mise 
substantial or material questions of fact that the Commission must consider with respect to the 
Renewal Applications." 

waiver faces p h i  h hurdle even at h e  s u n h g  gate ?When an .pptcmt seek a d v c r  of a d e ,  it must plead uiith 

with the application requirements of S c n i ~  1.923 and 1925(b) of the Commission's NICS and s h o d  be dismissed 
purjcularicyrhe k acu and c i r c u m s w  which w u ~ t  such an anion."). Snnplinck applications do not compty 

immoditely. 

ID secdon 309(d)(l) of h e  An dmu a petitioner to SCIVC copis of f i  opposing an application on the appIican~ 
Snapline did not servc a copy of iu  f i i  on NextWave or irs counsel nor did it q u a t  a lvJiver of thc 
CommissionS service rule. 47 US.C 3Og(d)(l)("The petitioner shall serve a copy of such petition on JK 
a h") md 47 CFR @939(c)CA peridonerrhall r e m  P copyof io petition to deny on the applicant and on 
$&r incrrned parties p m c  w 51.47."). 

I i  Secrion 1.934 of the CommLsion's rula pmdrs &at an appliution m y  be ditnissed 'if rhe r e q u a d  spectnun 
u not milbk.' 47 CF.R $1.934. NextWave has becn g ~ t e d  an extension w satisfy the substantial service 
 for iu WCS spccuum uod JulyZ1,2010. Unless and rmdNeaWave5 lice- UT revoked for failure 
U) comply with Ginmission ruler, orNeaWave f i l s  m mcr iu substantial service requiremu 4 themfort. no 
longer holds its W3 licenses, the s p c ~ ~ m  is OOT mihbk. 

I* Please mte hat  Snaplinc did not Ti an i0fom.d obpction against Nextwave's R e d  Application for 
KNIluzo, thc w(s Ikew for Las Angela-San Diego. 

" Seuion 1.41 of Ihe Gmmission's nrLr plwida tha~ an i d o d  request for Commission action should "set forth 
c M y d  conckely the facu relicd upon, rhe relief soughs the smtory  d o r  +ry provkions ( i  any) 
p~rrurnt U) which h e  request iP f i  and undcr which relief is wughr, and the interest of the penon suhmining the 
Rqum." 47 CF.R 5 1.934. Snaphc f i  fail P mcet these requiremenu. 

I' Se: wpm note I .  
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?he sok &e regarding bkxtwave’s WCS spectnun that is raised in Snapknes 
appWns/informa\ objections is he  hck of operakd sewice Snapline w the following 
in its “Public interest Gnsideration” exhibit 

The subject s p ~ m u n  b bin fillow for neadythe entire dumion of the license term The 
only action that the current licensee has d e n  has been to aqum an extension of rime in 
whkh to construct. 

?he public deserves to have the subjectspecvum put to ue.  If rhe subject application is 
gated, Snapline is prepared to do so in rhc nearterml5 

This allegation applies to all 23 GI+ WCS spectrum the Commission has licensed f i e  valid 
reasons that consuuction hu not commenced in the band were addressed by the Commission in 
the V%wW.16 As &e Commission is well aware, NextWave and all other WCS licensees 
were not lrqwred to make a subswnrial service showing in connection with their r e d  
applications. In the V&W, the Commkion found that it serves the public interest to grant all 
WQ licensees an additional three yean to consuuct W(s systems and provide substandal 
As achowledged by the Commission in the W & W ,  WCS licensees demonsmted dm they 
face factors bepnd their control which have limited heir options in providing service, but that new 
technologysolucions maybe available in the near fume.” Acmrdingly, Snapline’s ‘informal 
objection. does not raiK anyallegations that have not been considered in the public record and chat 
the CommLsion must now resolve. Ihe Act directs h c  Commission to gran~ an applicadon if there 
are no substanlial and mterial questions of facr” Given that no substantial or m u d  questions of 
fact have been nised bysnaphe or anyme else with respect to the Renewal Applications, the 
Commission should grant the R e n e d  Applications without delay. 

-line’s Filings Are Strike Plea- 

lhe Snapline f i i  also should be dismissed because, even taken at their best, the 
Commission must conclude that they are suike pleadings against NextWave. f i e  Co&ssion 
prohibits pleadings chat are filed for the purpose of causing delay.” In reviewing suike pleadings, 

Sa: ’Public lntcrrst Consideruton,” Snapline’s filings in the ULS records for the Kcnewrl Appliclrions. 

16 Sa: n p  now 2. 

17 W&O& $13. 

1s Id, 9. 

1’ ’If rhe Commission finds . . . rhat &ere arc M r u b d  ad material quadons of fact and that a gram of the 
aj$idon would be consttent arhh subsection (a) of& section.. ., it M m a ! u  the gnnt, denythe ptiuon, and 
issue a concise sutcmfncof rhe MOW for denying dx pution. which satemern shall ditpose of dl subsrantid 
ksua k e d  bythe pkion.“ 47 USC gO9(d)(2) (emphasis added). 

’’ 47 CFR $1.52 (“7he s i g m  or clectmnic mproduction thereof by an attorney constitutes a cerrificate by him 
hxhc h9 read the dmumenr; rhu to Jlc best of his h~owlcdgc. information, md belid thee is good ground 10 
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the Gmmission considen whether a petitioner has fied the p\ea&gfor the p\i..ry 
purpose of delay," and co~idersmimyfactots including &e "conduct of the 

petitioner."' To NextWave's knowleclge, Snapfine has not filed 'competing applications'' or 
"informal objections" agakst my WCS kensee. except NextWave. In addidon, the princii of 
Snapline, Stephen Robem, has a history of making f- against NextWave. Mr. Robens was 
the Managing Dkctor of NY Telecom, LLCwhich previously filed a petition to deny assignment 
applications filed by a former NextWave company? In fact, NY Telecom was a parry to 
numerous other proceedings involving opposition to NextWave applications?' NY Telecom also 
was a party to a Notice of Appeal and a Petition for Review of a Commission's Order granting 
assignment of license applications from a former NextWave company to cingubr.'s ?he 
petition to deny was krer wirhdcawn as past of a settlement agreemeni.' and the D.C circuir 
cases Mr. Robew' history of filings against NextWave, coupled with the fact that 

suppon ir: animirhu i i c  m irnpdfird$n)r If& 0r;E;I.l of a document is not signed oris rigncd with inrent to 
defeat the PUIQOSC of thir seaion. or an elcnronic repduction doe no1 contain a facsimile signature, it mybe 
stricken s a sham and false, and thc m r  may pmd as though Jr document had nevcr been filed.')(cmphasii 
added). 

** Bmtririon T&g T u & M e ~ s  Agdrsr F A b  &&y, PubL Nolice. 1 I FCC Rcd 3030 (1996) (scatiq a 
pleading maybe d c e d  frivdour if thcre ye no gmd g m d  M s u p  it or if it was filed to c a w  delay). 

~Appbhbs~Hi&R& W&l..P.,Mamran6rm~lmiQtb;, 12FCXRcd 19627,f6(1997);1- 
dC& T&im C l m m ~ A u ,  9 FCKRcd 2642,2657 (1993) (swing a frivolous complainr is one that is 
fded without murching or nviet&g the underlying f s a  or is b a d  on vguments rliar have been nivd and 
rejecred byhe Commission). The other famom dre Commksion considers are: ' ( 1 )  scatemnu bythe petitioner's 
principals or olFcers nbnining h e  obsuvctive purpore; (2) the wkhholding of information rrlcvvlr to disposkion of 
the rcqwned Lsw; (3) &he absemc of any reasonable basii lor the d v e m  allegations in the petition; and (4) 
economic motivation indiatiing a delaying purpose." Id 

"SaPetition toDcny("Dctition") ~ ~ d b y E ~ ~ ~ ~ ~ ~ ~ . L L C a n d ~ ~ c ~ ~  LLConNovember 
5,2003, in On& Winless and NexlWave SeekFCC Gnscnt for &e FuU and Pand ArSignmenr of 'lhyFour 
B d a n d  Pcrsod Gmmuniationr Services Lice-, W Docket N& 03-217. Exhibit I to the Petition indica,tcs 
Stephen Roberts the Managkg Dirmor of NY Telecom, LLC&en the Pcdtion ws fM. Sic Eldondo 
docs no1 appear in the KCs Unimnl ticenring System C W - )  as a Commission lioensce, NxtWave has not 
been abk to c o d m  il Mr. Robem ha m $rurn in that entiry m wU. 
*' NY T e h m  Application for Review, Fie Nos. Mx1855872, ad., NY Tckcom Request for Public Proceeding 
Rcgadng NenWavei C o d  
Nos aooO855872. a d.  NY Fdc No. wM)855872. ad Since NY T c h m  listed 
k c  f h g s  u rcpmencatiw mtun in which theypuricipated. theymayhaw fid ohcr pc~%~nr against 
Nunwave as wU. 

ad Revocation of Licems &at aw not T i l y  Gmuucctd, File 

25 7he cases were filed in the US. Gun oi Appeals forthe D.C CLruit and ME assigncd G s e  Nos. 04- 1067 and 
04-1068. 

ElDanrb Cmmozin&m~ LLCu F.CC, 2Q34 WL 612768 (luLrdr 26,2Oar). 
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Snap\ine odyfiied cornpetin% appkakns agabtNextWave‘s WCS h n s e  renewal appkaims, 
k a ckarindication that h p h ’ s  phmypurpose for filing u to delay or obsuuct NextWave’s 
business. In the context of the previous settlement, M I  Telecom obtained rrimbunernent for 
costs. The motivaGon here may be financial as well. The Commission should consider Mr. 
Roberts’ prior and c w n t  conduct, and his nwnemus, repetitive filings that single out 
NextWave, and conclude that rhe primarypurpose for Snapline’s filings is to delayorobsuucr 
NextWave. Snapline’s suike pleadings should be dismissed 

Conclusion 

In conclusion, NextWave mpddyreqwsts that the Commission edriousiyaaend to 
rhis maner, dismiss Snapline‘s’infod objjctions” and any orher Snapline ”applications” rhar m y  
be pending, and granr NextWave’s R e d  Applicat$N forthe foUowing -ON: (1) Snapline’s 
first set of competing applications filed against the ReneWa Applicadons were properly dismissed; 
(2) Snapline’s second ser of mmpeting apphnons, to the e m  they are still pending, should be 
dismissed as untlnely filed, as defective and incomplete, and for failure of proper setvice on 
NextWave; (3) Snapline’s “informal obj&ns” were not sewed on NextWave, do not satisfy rhe 
Commission’s Rquirernentci for informal objembns, and ate nothing mote than electronic copies of 
competing applications that w e ~ e  pmpiydismissed Even taken as informal objections, the f i i  
raise no substantial and material questions of fact that the Cornminion has not aJreadyaddRssed for 
all WCS liensees in the W & M  and (4) Snapline’s filings are noching more than snike 
pleadings f k d  for the sole purpose of delaying or obstructing NextWave’s business, a motivation 
that is clear from the prior and c m n t  con& of Snapline’s principal who has, in rhis cse  and in 
the pt, singled OUL NextWave with obsuucrive f i l i i .  

WCS licensees, including NextWave, whose licenses are in full force and effecr, who are in 
good standing with the Commission, who tim?ly&d their license renewal applications, and who 
have been p w d  an extension of tire IO sadsfy substand service pursuant to the WaiEB.ords; 
have every legninare expaation of license renewal at this time. Under aU these ckunntances, the 
Commission should expediriouslydispose of the Snapline filings and grant the Renewal 
Applications. 

NextWave Wmless Inc. 

cc: Jennifer McCadiy 
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